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(5) Borrowers whose accounts are not
delinquent may receive rescheduling,
reamortization, consolidation, or defer-
ral under this subpart only after they
have paid at least a portion of the in-
terest due on their FLP debt. The por-
tion due will be based on the appli-
cant’s ability to pay, as determined by
thoroughly analyzing the farm oper-
ation, including any off-farm income.
The payment must be made on or be-
fore the date that restructuring is
closed. Borrowers in non-monetary de-
fault, but not delinquent on their FLP
debt, must cure the non-monetary de-
fault before they may be considered for
servicing under this paragraph.

[62 FR 10124, Mar. 5, 1997]

§ 1951.909 Processing primary loan
service programs requests.

(a) Servicing official responsibilities. (1)
After receipt of attachment 2 or 4 and
a completed application in accordance
with § 1951.907(e), the servicing official
will consider all primary service pro-
grams options in this subpart. That of-
ficial must use the Debt and Loan Re-
structuring System (DALR$) computer
program, in accordance with exhibit J–
1 of this subpart for borrowers who sub-
mit a new application, to attempt to
find the combination of loan service
programs that will result in a feasible
plan. Borrowers who request loan serv-
icing and who have disposed of all the
FLP loan security, including Collec-
tion-Only borrowers, will be processed
in accordance with part 1956, subpart B,
of this chapter. If the application in-
cludes a request for the Conservation
Contract program, as indicated by the
submission of the information required
in § 1951.907(e)(5)(viii), the servicing of-
ficial will determine whether the bor-
rower is eligible, based on criteria as
set forth in exhibit H of this subpart. If
the borrower is eligible, the servicing
official will make an estimate of the
information needed to permit the
DALR$ program to make the calcula-
tions of feasibility of the Conservation
Contract. The assumptions used to es-
tablish the estimates will be based on
the servicing official’s knowledge of
the farmland values, the borrower’s re-
payment ability, and the proposed con-
tract acreage. When the DALR$ cal-
culations for restructuring are com-

pleted, the borrower will be notified as
set forth in paragraph (h) of this sec-
tion.

(2) When jointly liable individual bor-
rowers have been divorced and one has
withdrawn from the operation, the
State Executive Director will consider,
upon the recommendation of the serv-
icing official, the release of liability
for the individual who has withdrawn if
the following conditions are met.

(i) A divorce decree or property set-
tlement document held the with-
drawing party not responsible for the
loan payments;

(ii) The withdrawing party’s interest
in the security is conveyed to the bor-
rower with whom the loan will be con-
tinued;

(iii) The person withdrawing does not
have any repayment ability for the
loan, and does not own any non-
essential assets, as defined in § 1951.906;

(iv) The individual withdrawing has
never received debt forgiveness on an-
other direct loan; and.

(v) The withdrawing party provides a
copy of the divorce decree and property
settlement, evidence of conveyance, a
current financial statement,
verification of income and debts, and
Form 431–2 or Form RD–1944–3 as appli-
cable.

(3) If a completed application in-
cludes a request for a waiver from the
training required by paragraph (c)(5) of
this section, the County Committee
will, prior to any offer of Primary Loan
Servicing, evaluate the borrower’s
knowledge and ability in production
and financial management and deter-
mine the need for additional training
as set out in § 1924.74 of this chapter.

(b) Adverse determination. (1) If the ap-
proval official determines that the bor-
rower is not eligible for any of the Pri-
mary Loan Service programs or re-
structuring is not feasible because of
debt held by other lenders, the bor-
rower will be advised of mediation or
meeting of creditors as provided in
paragraph (h)(3) of this section. If me-
diation or the meeting of creditors does
not result in a feasible plan, the bor-
rower will be sent attachments 5 and 6,
or 5–A and 6–A, of exhibit A of this sub-
part, as applicable.

(2) Borrowers who do not buy out
their debt at its current market value,
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or who indicate in writing that they do
not wish to buy out, will automatically
be considered for debt settlement if
they submitted an ‘‘Application For
Debt Settlement.’’ Any appeal of a pri-
mary loan servicing denial will be com-
pleted before the servicing official be-
gins any further processing of a Debt
Settlement or Homestead Protection
request. If the adverse decision on re-
structuring is upheld on appeal, the
borrower will be considered for these
options. The servicing official will
complete the processing of the bor-
rower’s application for Debt Settle-
ment in accordance with part 1956 of
this chapter. Homestead Protection
will be processed in accordance with
§ 1951.911. No acceleration or fore-
closure will occur until the appeal
process has been completed for serv-
icing or debt settlement requests time-
ly submitted under this subpart.

(3) Applicants may request a nego-
tiated appraisal in accordance with
paragraph (i) of this section if they ob-
ject to the agency’s appraisal. Negotia-
tion of the appraisal, if requested by
the borrower, will take place before
mediation or a voluntary meeting of
creditors.

(c) Eligibility. Applicants will be eligi-
ble for Primary Loan Service programs
if the servicing official has determined
that they meet all of the following re-
quirements:

(1) The delinquency or financial dis-
tress does exist and is due to cir-
cumstances beyond the control of the
borrower, due to a reduction in income
which reduces cash flow to a point
where outflows exceed inflows, only as
follows:

(i) The reduction in essential income
from a non-farm job due to unemploy-
ment or underemployment of the bor-
rower-operator or spouse is caused by
circumstances beyond their control;

(ii) Illness, injury, or death of an in-
dividual borrower, stockholder, mem-
ber or partner who operates the farm;

(iii) Natural disasters, an outbreak of
uncontrollable disease, or uncontrol-
lable insect damage which caused se-
vere loss of agricultural production
that reduced repayment ability so that
scheduled payments cannot be made; or

(iv) Economic factors that are wide-
spread and not limited to an individual

case, such as high interest rates or low
market prices for agricultural com-
modities as compared to production
costs, that reduce repayment ability so
that the scheduled payments cannot be
made.

(2) The borrower has acted in good
faith.

(3) Borrowers who do not meet the
eligibility requirements of this section
will be notified of the adverse decision
by sending attachments 5 and 6, or 5–A
and 6–A, of exhibit A of this subpart, as
appropriate.

(4) Borrowers with sufficient non-
essential assets to bring the FLP loan
account current are not eligible for as-
sistance under this subpart and will be
processed in accordance with § 1951.910
of this subpart.

(5) The borrower must agree to meet
the training requirements of § 1924.74 of
this chapter unless a waiver is granted
in accordance with that section. The
training requirement applies to all pri-
mary loan servicing programs.

(d) Feasibility determinations. The
servicing official must determine:

(1) That the borrower will be able to
develop a feasible plan.

(2) If restructured, the loan will re-
sult in a net recovery to the Govern-
ment that will be equal to or greater
than the net recovery value from invol-
untary liquidation or foreclosure as
calculated in accordance with para-
graph (f) of this section. A comparison
with net recovery to the Government,
however, will not be made when estab-
lishing conservation contracts under
exhibit H of this subpart.

(e) Primary loan service programs. Any
FLP borrower may request Primary
Loan Servicing Programs described in
this subpart at any time prior to be-
coming 90 days past due. However, bor-
rowers must show that they are not
able to pay their debt as scheduled be-
fore the agency will approve Primary
Loan Servicing Programs. The agency
will consider the borrower’s other as-
sets in accordance with § 1951.910 of this
subpart. Rescheduling, reamortization,
consolidation, or deferral may be uti-
lized for any eligible borrower. Exist-
ing deferrals will be cancelled at the
same time additional primary loan
servicing is received. The loan will be
entered into DALR$ as if the deferral
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were already cancelled. If DALR$
shows that a borrower can develop a
feasible plan without a writedown at a
lower cash flow margin than with a
writedown, that borrower will be pro-
vided the opportunity to choose be-
tween restructuring with or without a
writedown.

(1) Consolidation and rescheduling of
OL and EO loans, EE operating-type
loans and EM loans made for subtitle B
purposes including EM loss loans. This
subsection explains how to consolidate
and/or reschedule existing loans, pro-
viding the borrower agrees to such ac-
tions. When the servicing official de-
termines that consolidation and/or re-
scheduling will assist in the orderly
collection of the loan, the servicing of-
ficial should take such action provided
all of the following conditions exist:

(i) The borrower meets the eligibility
requirements in paragraph (c) of this
section;

(ii) Such action is not taken to cir-
cumvent the FLP graduation require-
ments;

(iii) The borrower’s account is not
being serviced by the OGC or the U.S.
Attorney and there are no plans to
have the account serviced by either of
these offices in the near future;

(iv) Loans may be rescheduled or re-
amortized, as appropriate, to bring the
account current or to keep the account
from becoming delinquent. A sufficient
number of notes including all delin-
quent notes will be rescheduled to per-
mit the development of a feasible plan
of operation;

(v) The borrower will comply with
the highly Erodible Land and Wetland
Conservation provisions of exhibit M of
subpart G of part 1940 of this chapter, if
applicable;

(vi) Loans secured by real estate will
not be consolidated and/or rescheduled,
until the servicing official reviews the
Government’s real estate lien priority
and value of security and decides that
such an action will be in the best inter-
est of the Government and the bor-
rower. If there are any liens which
were not in existence at the time the
note was signed, the servicing official
will ask the OGC for an opinion as to
what lien position the Government will
have if a new note is taken unless a

State supplement authorizing this ac-
tion has been issued on this subject;

(vii) Only loans of the same type will
be consolidated;

(viii) EM actual loss loans will not be
consolidated;

(ix) Loans serviced under subpart L
of this part will not be consolidated
with another loan;

(x) Loans that have been deferred
under this section will not be consoli-
dated and/or rescheduled during the de-
ferral period;

(xi) Terms of consolidated and/or re-
scheduled loans are as follows:

(A) Consolidated and/or rescheduled
loans will be repaid according to the
borrower’s repayment ability, but will
not exceed 15 years from the date of
the consolidation and/or rescheduling
action, except:

(B) Repayment of loans solely for
recreation and/or nonfarm enterprise
purposes may not exceed seven years
from the date of the consolidation and/
or rescheduling action (the date the
new note is signed).

(C) Repayment of EE loans may not
exceed 15 years from the date of re-
scheduling.

(xii) Interest rates of consolidated
and/or rescheduled loans will be as fol-
lows:

(A) The interest rate for consolidated
and/or rescheduled loans will be the
lesser of the current interest rate for
that type of loan or the lowest original
loan note rate on any of the original
notes being consolidated and/or re-
scheduled. In the case of an OL-limited
resource loan, it will be the lesser of
the current limited resource OL loan
rate or the original note rate. The in-
terest rate for loans rescheduled but
not consolidated will be the lesser of
the current interest rate for that type
of loan or the original loan note rate.

(B) At the time of the consolidation
and/or rescheduling action, OL loans
that were not assigned a limited re-
source rate when the loan was received,
may be assigned a limited resource
rate if:

(1) The borrower meets the require-
ments for the limited resource interest
rate, and

(2) A feasible plan cannot be devel-
oped at regular interest rates and max-
imum terms permitted in this section.
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(xiii) The original (old) note(s) will
be marked ‘‘Rescheduled’’ and stapled
to the new rescheduled promissory
note and will be filed in the operation
file. Copy(ies) for the borrower’s(s’)
case file should be marked and stapled
the same and filed in position 2 of the
case file. If a transfer is involved, as-
sumption agreement(s) will be marked
and stapled with the note(s) and copies
filed as indicated above. If part of a
note is written down, the written down
note will be marked ‘‘Rescheduled with
Debt Write Down,’’ and will be filed in
the operation file.

(xiv) For applications received before
November 28, 1990, the amount of out-
standing accrued interest more than 90
days overdue and any outstanding pro-
tective advances, as defined in
§ 1965.11(b) of subpart A of part 1965 of
this chapter, made on the loan will be
added to the principal at the time of
consolidation and/or rescheduling (the
date the new note is signed by the bor-
rower). Protective advances are not au-
thorized for the payment of prior or
junior liens except real estate tax
liens. See section II E of exhibit J of
this subpart for an explanation of how
to schedule payment of interest not
more than 90 days overdue; and

(xv) For new applications, the
amount of outstanding accrued inter-
est and any outstanding protective ad-
vances, as defined in § 1965.11(b) subpart
A of part 1965 of this chapter, made on
the loan will be added to the principal
at the time of consolidation and/or re-
scheduling (the date the new note is
signed by the borrower) in accordance
with the provisions of exhibit J–1 of
this subpart. Protective advances are
not authorized for the payment of prior
or junior liens except real estate tax
liens.

(2) Reamortization of FO, SW, RL,
RHF, EE, or EM loans made for real es-
tate purposes. When the servicing offi-
cial determines that a reamortization
action will assist in the orderly collec-
tion of the loan, the servicing official
should take such action, provided:

(i) The borrower meets the eligibility
requirements of § 1951.909(c) of this sub-
part;

(ii) Such action is not taken to cir-
cumvent the FLP graduation require-
ments;

(iii) The borrower’s account is not
being serviced by the OGC or the U.S.
Attorney, and there are no plans to
have the account serviced by either of
these offices in the foreseeable future;

(iv) A feasible plan for the borrower
cannot be developed with the existing
repayment schedule. A sufficient num-
ber of notes, including all delinquent
notes, will be reamortized to permit
the development of a feasible plan of
operation;

(v) The borrower will comply with
the Highly Erodible Land and Wetland
Conservation requirements of exhibit
M of subpart G of part 1940 of this chap-
ter, if applicable;

(vi) Loans that have been deferred in
this supbart will not be reamortized
during the deferral period unless the
deferral is cancelled;

(vii) Reamortized installments usu-
ally will be scheduled for repayment
within the remaining time period of
the note or assumption agreement
being reamortized. If repayment is ex-
tended, the new repayment period plus
the period the loan has been in effect
may not exceed the maximum number
of years for that type of loan as set
forth below, or the useful life of the se-
curity, whichever is less:

(A) FO, SW, RL, EE, and EM loans
may not exceed 40 years from the date
of the original note or assumption
agreement.

(B) EE loans for real estate purposes,
which are secured by chattels only,
may be reamortized over a period not
to exceed 20 years from the date of the
original note or assumption agreement.

(C) RHF loans may not exceed 33
years from the date of the original note
or assumption agreement.

(D) SA loans may not exceed 25 years
from the date of the original amortized
note.

(viii) The interest rate will be as fol-
lows:

(A) The interest rate will be the cur-
rent interest rate in effect on the date
of reamortization (the date the new
note is signed by the borrower), or the
interest rate on the original Promis-
sory Note to be reamortized, whichever
is less. In the case of a limited resource
loan, it will be the limited resource FO
or SW loan rate or the original loan
note rate, whichever is less. SA loans
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will be reamortized at the current
Homestead Protection program inter-
est rate in effect on the date of ap-
proval or the rate on the original am-
ortized note, whichever is less.

(B) At the time of the reamortiza-
tion, an FO or SW loan that was not as-
signed a limited resource rate when the
loan was received, may be changed to a
limited resource interest rate if:

(1) The borrower meets the require-
ments for a limited resource interest
rate,

(2) A feasible plan cannot be devel-
oped at regular interest rates and at
the maximum terms permitted in this
section, and

(3) For SW loans, the loans funds
were used for soil and water conserva-
tion and protection purposes as set
forth in § 1943.66 (a)(1) through (a)(5) of
subpart B of part 1943 of this chapter.

(C) For applications received before
November 28, 1990, the amount of ac-
crued interest more than 90 days over-
due and any protective advances, as de-
fined in § 1965.11(b) of subpart A of part
1965 of this chapter, charged to the bor-
rower’s account, will be added to the
principal at the time of the re-
amortization action (the date the new
note is signed by the borrower). Protec-
tive advances are not authorized for the
payment of prior or junior liens except
real estate tax liens. If there are no de-
ferred installments, the first install-
ment payment under the reamortiza-
tion will be at least equal to the inter-
est amount which will accrue on the
new principal between the date the
Form 1940–17 is processed and the next
installment due date. See section II E
of exhibit J of this subpart for an ex-
planation of how to schedule payments
of interest not more than 90 days over-
due. For new applications, the amount
of outstanding accrued interest and
any outstanding protective advances
made on the loan will be added to the
principal at the time of reamortization
(the date the new note is signed by the
borrower) in accordance with the provi-
sions of exhibit J–1 of this subpart.

(ix) The original (old) note(s) will be
marked ‘‘Reamortized’’ and will be sta-
pled to the new promissory note and
filed in the operational file. Copies for
the borrower(s) case file should be
marked and stapled the same and filed

in position 2 of the case file. If a trans-
fer is involved, assumption agree-
ment(s) will be marked and stapled
with the note(s) and copies filed as in-
dicated above. If a part of a note is
written down, the written down note
will be marked ‘‘Reamortized with
Debt Writedown’’ and will be filed as
indicated above in this paragraph.

(3) Deferral of existing OL, FO, SW,
RL, EM, EO, RHF, and EE loans—(i)
Loan deferrals. Deferrals will be consid-
ered only after it has been determined
that consolidation, rescheduling, and
reamortization, in accordance with
this subpart, will not provide a feasible
plan.

(ii) Conditions. In order to be consid-
ered for a deferral, the borrower must
meet both of the following conditions:

(A) The need for the deferral must be
temporary. To be temporary means that
the borrowers will be able to show to
the satisfaction of the servicing official
that they will be able to resume pay-
ment on the debt by the end of the de-
ferral period, or the new payments, as
established by using consolidation, re-
scheduling, or reamortization can be
resumed at the end of the deferral pe-
riod; and

(B) Continuation of loan payments as
presently scheduled without change,
will unduly impair the borrower’s
standard of living. An unduly impaired
standard of living is a condition where-
by the borrower, due to circumstances
beyond the borrower’s control, is un-
able to pay essential family living ex-
penses (partnerships, joint operators,
corporations, and cooperatives do not
have family living expenses), pay nor-
mal farm operating expenses, including
reasonable and customary hired labor
and/or salary paid to the operator(s) of
a partnership, a joint operation, a cor-
poration, or a cooperative, maintain
essential chattels and real estate, and
meet the scheduled payments of all
debts.

(iii) Approval offical determinations.
The approval official must:

(A) Determine that the borrower
meets the eligibility requirements of
§ 1951.909(c) of this subpart;

(B) Determine that a deferral of pay-
ments is necessary and appropriately
document the conditions causing the
need for deferral;
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(C) If a borrower owns 50 acres or
more of marginal land as defined in ex-
hibit G of this subpart and a feasible
plan cannot be developed after consid-
eration of a deferral, the servicing offi-
cial will inform the borrower about the
Softwood Timber (ST) loan program
authorized by exhibit G of this subpart
by sending Attachment 1 of exhibit G
of this subpart by certified mail, return
receipt requested, within 5 days after
the adverse deferral determination. If
the borrower requests the servicing of-
ficial to determine that an ST loan
may allow the borrower to continue to
farm, within 15 days of the borrower’s
receipt of attachment 1, the servicing
official will determine if the borrower
is eligible, based on criteria as set
forth in exhibit G of this subpart. If the
borrower is eligible the servicing offi-
cial will help the borrower to develop a
plan to determine if a feasible oper-
ation can be developed utilizing this
program. The discussion will be docu-
mented in the borrower’s case file.

(iv) Loan deferral considerations. The
servicing official will assist the bor-
rower in completing a typical-year
plan. If there is no typical year, the
servicing official will assist the bor-
rower with completing a plan of oper-
ation for each year of the deferral. The
plans must be considered in DALR$.

(A) A sufficient number of loans must
be considered for deferral to permit the
borrower to have a feasible plan.

(B) A deferral plan may include a re-
organization of the farming operation,
including the use of new enterprises, to
overcome existing financial, economic
or other limitations of the operation. If
the proposed restructuring requires
capital expenditures, a subordination
or additional loan will be considered.
Deferral of additional loan install-
ments beyond those needed to allow
the borrower to develop a feasible plan
will not be used to create additional
cash reserve for capital purchases.
Such purchases are not considered op-
erating expenses.

(C) A typical year during the deferral
period is a year which most closely rep-
resents the borrower’s average oper-
ation for the entire deferral period.
There may be no typical year for farm-
ing or ranching operations undergoing
a major reorganization. If there is no

typical year, then it will be necessary
to develop a plan of operation for each
year of the deferral. The plans must be
considered in DALR$ to determine if
each plan is feasible.

(D) The deferral of loan installments
is not intended to create a high net
cash reserve where revenue substan-
tially exceeds expenses. If the deferral
of a complete note would cause a high
net cash reserve during the entire de-
ferral period, a full deferral should not
be granted. In such a case, a partial de-
ferral should be considered to obtain a
feasible plan of operation. The same
approach should be used for situations
in which there is no typical year and
debt payments must vary throughout
the deferral period.

(E) The borrower must have feasible
plans of operation to support any defer-
ral request. Plans of operation in con-
junction with loan deferrals must be
realistic and supported by the bor-
rower’s actual records.

(v) Additional and subsequent deferrals.
If, during the period of the initial de-
ferral, the borrower is unable to make
the scheduled payments, the borrower
may again request primary loan serv-
ice actions. When considering primary
servicing actions, existing deferred
notes must be entered into DALR$ as if
they had not been deferred. If it is nec-
essary to defer additional loans to de-
velop a feasible plan, such action will
be taken if the deferral will result in a
greater net recovery to the Govern-
ment than debt writedown. Borrowers
may obtain subsequent deferrals after
the deferral period provided the condi-
tions of this subsection are met.

(vi) Term and interest rate. A deferral
period will not exceed five (5) annual
installments. Deferral interest rates
will be determined as specified in para-
graphs (e)(1)(xii) and (e)(2)(viii) of this
section.

(A) All loans being deferred will be
consolidated, rescheduled or reamor-
tized, as applicable. The promissory
note rescheduled, reamortized or con-
solidated for the deferral will show
‘‘zero’’ as the installments due during
the period of the deferral if the whole
note is deferred and will not be
changed during the deferral period un-
less the conditions of paragraph
(e)(3)(v) of this section are met. The
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servicing official will determine the
amount of interest that will accrue
during the deferred period. This inter-
est will be repaid in equal amortized
installments during the term of the
loan remaining after the deferral pe-
riod. The calculated installments will
be added to the remaining installments
for the remaining principal balance
and inserted on the promissory note as
a scheduled installment for the re-
maining period of the loan. The Fi-
nance Office will apply the payments
made on the note in accordance with
subpart A of this part. For applications
received before November 28, 1990, the
amount of outstanding accrued inter-
est more than 90 days overdue and any
outstanding protective advances, as de-
scribed in § 1965.11(b) of subpart A of
part 1965 of this chapter, made on the
loan will be added to the principal at
the time of the deferral (the date the
new note is signed by the borrower).
Protective advances are not authorized
for the payment of prior or junior liens
except real estate taxes. See section II
E of exhibit J of this subpart for an ex-
planation of how to schedule payment
of interest not over 90 days overdue.
For new applications, the amount of
outstanding accrued interest and any
outstanding protective advances made
on the loan will be added to the prin-
cipal at the time of deferral (the date
the new note is signed by the bor-
rower).

(B) The field office will process the
deferral via the Automated Discrep-
ancy Processing System (ADPS).

(C) If a deferral is approved, the bor-
rower’s name and the date of approval
will be recorded and maintained in ac-
cordance with subpart A of part 1905 of
this chapter. The Finance Office will
provide the county office with a quar-
terly status report for each borrower
who has received a deferral.

(D) Six months prior to the end of
the deferral period the servicing offi-
cial will notify the borrower in writing
of the expiration of the deferral and
the amount and date of the borrower’s
first upcoming installment of the debt.

(E) A deferral will be cancelled if the
loan is later restructured in accordance
with this subpart. The cancellation
will be processed via ADPS.

(vii) Increase in repayment ability. At
the time the servicing official makes
the analysis required by § 1924.60 of sub-
part B of part 1924 of this chapter, the
servicing official will determine wheth-
er the borrower has had an increase in
income and repayment ability. If an in-
come increase is substantial enough to
enable the borrower to graduate, the
case will be handled in accordance with
subpart F of this part. If an increase
would enable the borrower to make
some payments during the deferral pe-
riod, the servicing official will, in writ-
ing, ask the borrower to sign a Form
440–9, ‘‘Supplementary Payment Agree-
ment,’’ within 30 days of the date of
the written request. The borrower will
be provided appeal rights. When doing
the analysis to determine whether
there is a substantial increase in in-
come and repayment ability, the serv-
icing official will determine whether
this increase exists by comparing it to
the original plan developed in the de-
ferral application and also to plans de-
veloped for the current operating year
to determine that the excess income is
not needed for essential living and op-
erating expenses or scheduled debt pay-
ment. Refusal to sign Form 440–9 will
be considered a non-monetary default
and will be handled as set forth in
§ 1951.907(e) of this subpart. If the bor-
rower signs Form 440–9 and later does
not honor the terms and conditions of
the repayment agreement, the bor-
rower’s account will be handled as set
forth in § 1951.907 of this subpart.

(4) Writedown. The following condi-
tions shall be met in order for a bor-
rower to receive writedown of FLP
debts:

(i) No other Primary Loan Service
programs, including deferral, nor any
combination thereof, will produce a
feasible plan that will permit the bor-
rower to continue the operation. How-
ever, if DALR$ shows that a borrower
can develop a feasible plan without a
writedown at a lower cash flow margin
than with a writedown, then the bor-
rower will be provided the opportunity
to choose between restructuring with
or without a writedown;

(ii) The borrower must never have re-
ceived debt forgiveness on another di-
rect loan at any time;
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(iii) The amount written off may not
exceed $300,000.

(iv) A feasible plan must be developed
that will result in a present value of
loans to be repaid to the Government
which is equal to or more than a net
recovery from an involuntary liquida-
tion or foreclosure;

(v) The borrower must comply with
the Highly Erodible Land and Wetland
Conservation requirements of exibibit
M of subpart G of part 1940 of this chap-
ter, if applicable;

(vi) The borrower must agree to a
Shared Appreciation Agreement if the
loan is secured by real estate;

(vii) Loans written down with the
Primary Loan Servicing programs will
be rescheduled, reamortized, or de-
ferred in accordance with paragraph (e)
of this section; and

(viii) Borrower must agree to a lien
on certain assets as provided in 1951.910
of this subpart, including nonessential
assets, where the net recovery value of
these assets was not paid to the Agen-
cy. (The Agency’s lien will be taken
only at the time of closing the restruc-
tured loans); and

(ix) Debt reduction received through
conservation easements or contracts
will not be counted toward the limita-
tions in paragraphs (e)(4) (ii) and (iii)
of this section.

(f) Determining value of net recovery
from involuntary liquidation. After re-
ceipt of a complete application for Pri-
mary and Preservation Loan Service
programs, the servicing official will
make the calculations required in this
section and notify the borrower of the
result. For New Applications, non-
essential assets will be considered in
accordance with § 1951.910(a) of this
subpart.

(1) The servicing official will use the
computer program, DALR$, to deter-
mine the net recovery to the Govern-
ment equivalent to involuntary liq-
uidation of the collateral securing the
FLP debt in accordance with Exhibit J
or J–1 of this subpart, ‘‘Debt and Loan
Restructuring System,’’ as applicable,
and will follow the guidance provided
by State supplements and Exhibit I of
this subpart, ‘‘Guidelines for Deter-
mining Adjustments for Net Recovery
Value of Collateral.’’ The servicing of-
ficial will determine the current mar-

ket value of the collateral in the bor-
rower’s possession including tangible
property in existence and of record in
accordance with § 761.7 of this title for
real estate property, and on Form 440–
21, ‘‘Appraisal of Chattel Property.’’
The servicing official also will deter-
mine the current market value of any
bank accounts, stocks and bonds, cer-
tificates of deposit and the like pledged
to and/or in the possession of the Agen-
cy. Collateral may include real estate,
chattels, tangible property and prop-
erty such as bank accounts, stocks and
bonds, certificates of deposit, and the
like. Chattels include machinery,
equipment, livestock, growing crops,
and crops in storage. Tangible property
may include accounts receivable (in-
cluding Government payments), inven-
tories, supplies, feed, etc. From the
current market value of the collateral
in the borrower’s possession, or pledged
to and/or in the possession of the Agen-
cy (in the case of bank accounts, stock
and bonds, certificates of deposit, and
the like), the following adjustments
will be made:

(i) Subtract the amount which would
be required to pay prior liens on the
collateral;

(ii) Subtract taxes and assessments,
depreciation, management costs, and
interest cost to the Government based
on the 90-day Treasury Bills (published
in a National Office issuance). Taxes
and assessments, depreciation, man-
agement costs, as well as interest costs
will be calculated on the current mar-
ket value of the property for the aver-
age inventory holding period. The hold-
ing period for suitable inventory farm
property will be established by each
State as of July 1 each year using Re-
port Code 597. The months that the
suitable property is under lease will
not be included in determining the av-
erage holding period for purposes of
this subpart;

(iii) Adjust the current market value
for estimated increases or decreases in
value of the property for the holding
period specified in paragraph (f)(1)(ii)
of this section;

(iv) Subtract resale expenses, such as
repairs, commissions, and advertising;

(v) Other administrative and attor-
ney’s expenses;
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(vi) Add income which will be re-
ceived after acquisition; and

(vii) For a borrower who submits a
‘‘new application’’ as defined in
§ 1951.906 of this subpart, add the value
of any collateral that is not in the bor-
rower’s possession and that has not
been approved on the Form 1962–1 or re-
leased in writing by the Agency, minus
the value of any prior lienholder’s in-
terest. Collateral not in possession of
the borrower is defined as any property
specified in any agency security instru-
ments for such borrower’s FLP debt
that the borrower has disposed of and
that the Agency has not approved or
released in writing. The value of nor-
mal income security not in possession
of the borrower will not be added to the
NRV if it could be post-approved for re-
lease in accordance with § 1962.17 of
subpart A of part 1962. The value of any
collateral that is not in the possession
of the borrower will be determined by
the servicing official based upon the
best information available about the
value of the collateral on or about the
time of its disposition. In determining
the value of such property, the Agency
will use such sources as the publica-
tions Hotline (Farm Equipment Guide)
and Official Guide (Tractor and Farm
Equipment), sale prices at local public
auctions, public livestock sale barn
prices, comparable real estate sales,
etc. Agency appraisal forms will be
used to record the value of the missing
collateral and the basis for the valu-
ation.

(2) The State Executive Director will
determine costs of involuntary liquida-
tion of collateral for farm loans by
analyzing the costs of involuntary liq-
uidation within the geographic areas of
their jurisdiction. The State Executive
Director also will issue a State supple-
ment of estimated costs and average
holding time to be used as guidelines
by servicing officials in making cal-
culations of net recovery value under
this subsection. Such cost analyses will
be carried out in July of each year. The
State Executive Director will consult
with State Executive Directors of ad-
joining States, other lenders, real es-
tate agents, auctioneers, and others in
the community to gather and analyze
the information specified in this sub-
part.

(g) Determining net recovery value re-
sulting from primary servicing. The value
of the restructured debt will be based
on the present value of payments the
borrower would make to the Agency
using any combination of primary loan
service programs that will provide a
feasible plan. Present value is a cal-
culation concept which assigns a lower
current value to dollars received in
later years than to dollars received at
the present time. Servicing officials
will use a discount rate based on 90-day
Treasury Bills as of the date the bor-
rower files the application for restruc-
turing. The National Office will publish
the 90-day Treasury Bill rate in a Na-
tional Office issuance.

(h) Notification requirements. In those
instances where the applicable notice
is sent certified mail, and the certified
mail is not accepted by the borrower,
the servicing official will immediately
send the documents from the certified
mail package to the borrower’s last
known address, first class mail. The ap-
propriate response time will commence
3 days following the date of mailing.

(1) Offer. If the calculations show
that the value of the restructured debt
is greater than or equal to the NRV as
determined in paragraph (f) of this sec-
tion, the servicing official will forward
to the State Executive Director the
borrower’s Farm and Home Plan and
the original printout of the DALR$ cal-
culations. The servicing official will
certify that the borrower meets all re-
quirements for debt restructuring with
the writedown amount specified on the
printout. The State Executive Direc-
tor’s authorization to the servicing of-
ficial to proceed with the writedown
will be evidenced by the State Execu-
tive Director’s signature affixed to the
original copy of the DALR$ printout
returned to the servicing official. With-
in 60 days after receiving a complete
application, the servicing official will
notify the borrower of the results of
the calculations by sending Exhibit F
of this subpart, certified mail, return
receipt requested, and offer to restruc-
ture the debt. A printout of the DALR$
calculations will be attached to Ex-
hibit F of this subpart.

(i) Exhibit F of this subpart will in-
form the borrower(s) of the Agency’s
offer to restructure the debt, the right
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to request a copy of the agency’s ap-
praisal, and other options which may
include payment of nonessential assets
and negotiation of the appraisal. If the
borrower accepts the offer within 45
days following any appeal, the serv-
icing official will restructure the debt
within 45 days after receipt of the writ-
ten notice of the borrower’s accept-
ance.

(ii) If the borrower does not respond
to exhibit F within 45 days, or declines
the Agency’s offer to restructure the
debt without requesting an appeal or
negotiation, the servicing official will
send attachments 9 and 10, or 9–A and
10–A of exhibit A of this subpart, as ap-
plicable. If the borrower requests an
appeal and the Agency is upheld, at-
tachments 9–A and 10–A will not be
sent until the borrower is given the op-
portunity to accept the original offer
within 45 days following the final ap-
peal decision. These borrowers will not
have an additional opportunity to ap-
peal the offer in attachments 9–A and
10–A. If attachment 10 or 10–A is not re-
turned within 30 days of the borrower’s
receipt of the attachments, the ac-
count will be accelerated or foreclosed
in accordance with § 1955.15 of subpart
A of part 1955 of this chapter.

(iii) If the borrower submitted a new
application and requests a negotiated
appraisal within 30 days of receiving
exhibit F, the negotiation of the ap-
praisal will be completed in accordance
with paragraph (i) of this section.

(A) After completing a negotiation of
the appraisal, if the debt can be re-
structured, the servicing official will
send exhibit F to the borrower making
the new offer in accordance with para-
graph (h)(1)(i) of this section.

(B) If the negotiated appraisal
changes the DALR$ calculations so
that the debt cannot be restructured,
the borrower will be sent exhibit E,
‘‘Notification of Adverse Decision for
Primary Loan Servicing, Mediation or
Meeting of Creditors and Other Op-
tions,’’ in accordance with paragraph
(h)(3) of this section. The appraisal
cannot be negotiated again and is not
subject to appeal.

(2) Conservation contracts. If the bor-
rower returned attachment 2 or 4 to
Exhibit A of this subpart within 60
days, requesting a conservation con-

tract by submitting a map or aerial
photo showing the portion of the farm
and approximate acres to be considered
in the request, the servicing official
will proceed with processing the re-
quest for debt relief as set forth in Ex-
hibit H of this subpart. Borrowers who
did not previously ask for this option
can make a request for the contract at
this time by submitting a map or copy
of an aerial photo indicating that por-
tion of the farm and appropriate acres
to be considered. Borrowers must sub-
mit the photo within 30 days of receiv-
ing Exhibit E of this subpart.

(3) Mediation/voluntary meeting of
creditors. If the DALR$ calculations in-
dicate a feasible plan of operation can-
not be developed considering all Pri-
mary Loan Service Programs,
Softwood Timber, or Conservation Con-
tracts, the servicing official will take
the following actions within 15 days
from the date of the determination
that the borrower’s debt cannot be re-
structured as requested:

(i) Exhibit E, ‘‘Notification of Ad-
verse Decision for Primary Loan Serv-
icing, Mediation or Meeting of Credi-
tors and Other Options,’’ of this sub-
part will be sent to the borrower in all
cases by certified mail, return receipt
requested. A printout of the DALR$
calculations will be attached to exhibit
E of this subpart.

(A) When the borrower is in a State
with a USDA Certified Mediation Pro-
gram, paragraph I in exhibit E will be
used. Paragraph I tells the borrower
that the Agency is requesting medi-
ation with the borrower’s creditors in
an effort to obtain debt adjustment
which would permit the development of
a feasible plan of operation. If the bor-
rower submitted a new application, the
borrower must respond to exhibit E of
this subpart if the borrower wants to
negotiate the Agency’s appraisal in ac-
cordance with paragraph (i) of this sec-
tion. The borrower may request a copy
of the Agency’s appraisal. The Agency
must participate in USDA Certified
Mediation Programs whether or not
the borrower responds to exhibit E of
this subpart. Any negotiation of the
appraisal must be completed prior to
any mediation.
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(B) In States without a certified me-
diation program, exhibit E of this sub-
part will be sent by certified mail, re-
turn receipt requested, to inform the
borrower about the applicable options
which may include a request for a copy
of the Agency’s appraisal, a meeting of
creditors, payment of nonessential as-
sets, negotiation of the appraisal and a
request for an independent appraisal.
Paragraph I of exhibit E of this subpart
will be deleted. The purpose of the vol-
untary meeting of creditors is to de-
velop a feasible plan. Paragraph II of
exhibit E of this subpart, therefore,
will be used to offer a voluntary meet-
ing of creditors when the borrower has
undersecured creditors who hold a sub-
stantial part of the borrower’s total
debt. A ‘‘substantial part of the bor-
rower’s total debt’’ means that the
debt of the undersecured creditors is
large enough so that if it were written
down to zero, a feasible plan could be
developed considering all primary serv-
icing options. The servicing official
will document such determination in
the case file, and the servicing official
will not offer to carry out a voluntary
meeting of creditors when the under-
secured debt is not a substantial part
of the borrower’s total debt. Such bor-
rower will be informed later of addi-
tional rights, including appeal rights,
when the Agency sends attachments 5
and 6, or attachments 5–A and 6–A, of
exhibit A of this subpart. Any appeal
may challenge the Agency’s determina-
tion not to offer a voluntary meeting
of creditors because the undersecured
debt is not a substantial part of the
borrower’s total debt.

(C) Any negotiation of the Agency’s
appraisal must be completed prior to
the meeting of creditors or mediation.
If the borrower does not request any of
the options offered in exhibit E of this
subpart within 45 days, the servicing
official will send attachments 5 and 6,
or 5–A and 6–A of exhibit A of this sub-
part, as applicable, certified mail, re-
turn receipt requested.

(ii) If mediation or the voluntary
meeting of creditors is held but is not
successful, the borrower will be sent
attachments 5 and 6, or 5–A and 6–A, of
exhibit A of this subpart, as applicable,
certified mail, return receipt re-
quested, within 15 days of the unsuc-

cessful mediation or meeting. The
DALR$ computer printout will be at-
tached to attachment 5 or 5–A of ex-
hibit A of this subpart.

(4) Buyout of loans. The following no-
tification and processing provisions
also apply to buyout as offered in At-
tachments 5 and 5–A of Exhibit A of
this subpart. After July 3, 1996, buyout
will be at the Current Market Value
(CMV) of the security.

(i) Eligible borrowers will have 90
days after the receipt of the notifica-
tion of ineligibility for Primary Loan
Service programs to buy out their
loans at Current Market Value, or the
balance of their unpaid FLP debt,
whichever is lower.

(ii) The present value of the restruc-
tured loan must be less than the net re-
covery value to receive buyout.

(iii) The Agency will not provide di-
rect or guaranteed credit for a buyout.

(iv) The borrower must never have
received debt forgiveness on another
direct loan. (Applies if any debt will be
written off.)

(v) The amount written off may not
exceed $300,000.

(vi) The borrower must have acted in
good faith.

(vii) Debt reduction received through
conservation easements or contracts
will not be counted toward the limita-
tions in paragraphs (h)(4) (iv) and (v) of
this section.

(viii) Upon payment by the borrower
of current market value buyout, the se-
curity instruments will be released for
the Farm Loan Programs loans bought
out.

(ix) The State Executive Director
must approve the buyout prior to offer-
ing buyout to the borrower if the Agen-
cy will be writing off any debt.

(i) Administrative appeals and negotia-
tion of appraisals—(1) Appeals. The time
limit to pay the current market value
of the security, as set out in paragraph
(h)(4) of this section, will start on the
day the borrower receives the final ap-
peal or review decision upholding the
initial decision. The borrower will have
conclusively presumed to have received
that decision within 3 days of mailing.

(2) Appeal process. (i) If the adminis-
trative appeal process results in a de-
termination that the borrower is eligi-
ble for Primary Loan Servicing, the
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servicing official will process the re-
quest pursuant to § 1951.909 of this sub-
part. The information used will be that
which the appeal officer used in mak-
ing the decision on the appeal, unless
stated otherwise in the final appeal de-
cision letter. In cases of debt restruc-
ture resulting from appeals, the inter-
est rate will be the lesser of the cur-
rent rate or the original note rate on
the date of the closing of the trans-
action. If implementation of the appeal
decision would cause writedown or
writeoff of more than $300,000 because
of interest accrued after the adverse
decision, the servicing official will
process the action so as to complete
the transaction.

(ii) If the administrative appeal proc-
ess results in a determination that the
borrower is ineligible for Primary Loan
Servicing, the servicing official will
send Exhibit K and Attachment 1 of
this subpart and continue processing
any application for debt settlement
that may have been submitted in ac-
cordance with subpart B of part 1956 of
this chapter. If the borrower does not
return Attachment 1 of Exhibit K with-
in 15 days of the date that it is sent,
the servicing official will continue to
process the application for Preserva-
tion Loan Servicing and any debt set-
tlement. The account will not be accel-
erated or foreclosure will not continue
until the borrower has the opportunity
to appeal any denial of the Preserva-
tion Loan Servicing and any Debt Set-
tlement request. If the borrower re-
turns Attachment 1 of Exhibit K within
15 days of its mailing, the account will
be accelerated.

(3) Appraisal appeals. (i) Borrowers
appealing the current market appraisal
completed by the Agency may obtain
an appraisal by an independent ap-
praiser selected from a list of at least
three names provided by the servicing
official. A borrower who submitted a
new application may appeal the Agen-
cy’s appraisal, if it has not previously
been negotiated under paragraph (i)(4)
of this section, and the denial of other
issues of Primary Loan Service pro-
grams in which the appraisal, as part
of the NRV calculation, is relevant.
The cost of the independent appraisal
must be paid by the borrower. The bor-
rower will, upon request, have access

to the case file and receive a copy of
the Agency’s appraisal. The inde-
pendent appraiser must be a State cer-
tified general appraiser.

(ii) The appraisal report must con-
form to § 761.7 of this title for real es-
tate and chattels.

(iii) If either the servicing official or
the borrower discovers any mathe-
matical or property description errors
in the appraisal prior to or at the time
of the review and comparison, nec-
essary corrections may be made if both
parties agree. The party discovering
the error must contact the other for a
meeting to approve the corrections.

(iv) If the Agency’s appraisal and the
borrower’s independent appraisal vary
in value by five percent or less, the
borrower will select the appraisal to be
used for servicing under this subpart.

(4) Negotiation of appraisals. A bor-
rower who submits a new application
may request to negotiate the appraisal
one time only. Negotiation of apprais-
als is offered in Exhibits E and F of
this subpart, as discussed in paragraph
(h) of this section. All appraisals used
in the negotiations must reflect the
value of the property as of the same
time frame as the Agency’s initial ap-
praisal. Errors will be handled in ac-
cordance with paragraph (i)(3)(iii) of
this section.

(i) The borrower can request the list
of independent appraisers from the
servicing official on Attachment 2 of
Exhibits E and F of this subpart. The
borrower must provide the servicing of-
ficial with a copy of his or her inde-
pendent appraisal within 30 days of re-
questing negotiation. The borrower
must pay for this independent ap-
praisal. The borrower’s independent ap-
praiser and appraisal report must meet
the qualifications described in para-
graph (i)(3)(ii) of this section, but the
independent appraiser need not be on
the Agency’s list of qualified apprais-
ers. If the Agency’s appraisal and the
borrower’s independent appraisal vary
in value by five percent or less, the
borrower will select the appraisal to be
used for servicing under this subpart.
No further negotiation will occur.

(ii) If the two appraisals differ by
more than five percent, the servicing
official will give the borrower a list of
qualified, independent appraisers. The
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borrower will select one appraiser from
the Agency’s list to conduct a third ap-
praisal. The appraiser cannot have con-
ducted either the Agency’s or the bor-
rower’s independent appraisal, and
must meet the qualifications set out in
paragraph (i)(3) of this section. The
borrower, the appraiser and the serv-
icing official will complete and sign
the Appraisal Agreement (Attachment
3 of Exhibit F of this subpart). The ap-
praiser will be sent a copy of the ap-
praisal standards, subpart E of part
1922 of this chapter, for real estate and
Form 440–21 for chattels. The borrower
will submit to the servicing official the
original or a copy of the third appraisal
and its attachments and the apprais-
er’s bill. The Agency will pay 50 per-
cent of the cost. The borrower is re-
sponsible for paying the appraiser di-
rectly the remaining 50 percent of the
cost.

(iii) Following the completion of the
third appraisal, the three appraisals
will be compared by the servicing offi-
cial, who will average the two that are
the closest in value. The average of the
two closest in value will become the
final appraised value. Errors will be
handled in accordance with paragraph
(i)(3)(iii) of this section.

(j) Processing of writedown. The
DALR$ computer program will be used
to determine the notes and amount to
be written down. The borrower’s ac-
count will be credited for the amount
written down and the loans remaining
after writedown will be rescheduled or
reamortized.

(1) A separate note will be signed for
each loan being reamortized.

(2) If any loan written down was se-
cured by real estate, the borrower must
enter into a ‘‘Shared Appreciation
Agreement.’’ This agreement provides
for FSA to collect back all or part of
the amount written down by taking a
share in any positive appreciation in
the value of the real property securing
the SAA and the remaining debt after
the writedown. The maximum amount
of shared appreciation collected will
not exceed the amount written down. If
a borrower’s FLP loan was not secured
by real estate, the borrower will not be
required to enter into a shared appre-
ciation agreement.

(3) A lien will be taken on assets in
accordance with § 1951.910. The Agen-
cy’s real estate liens will be main-
tained even if the writedown of the bor-
rower’s debt results in all real estate
debts to the Agency being written
down. The Agency’s real estate lien
will not be surbordinated to increase
the amount of the prior liens during
the shared appreciation period.

[62 FR 10124, Mar. 5, 1997, as amended at 63
FR 6628, Feb. 10, 1998; 63 FR 56290, Oct. 21,
1998; 64 FR 62568, Nov. 17, 1999; 65 FR 50404,
Aug. 18, 2000]

§ 1951.910 Consideration of borrower’s
other assets for new applications.

If a delinquent borrower has other as-
sets that are not serving as collateral
for the FLP debt, the servicing official
will determine whether these assets are
nonessential, as defined in § 1951.906 of
this subpart.

(a) Nonessential assets. The net recov-
ery value (NRV) of nonessential assets
must be considered when the bor-
rower’s application is processed for
loan servicing in accordance with this
subpart. The Agency will not write
down or write off any debt or portion of
a debt that could be paid by liquidation
of nonessential assets, or by payment
of the loan value of the assets that
could be received from non-Agency
sources. The loan value of the assets
will be considered as the same as the
NRV of the assets.

(1) Determining the value of non-
essential assets. The NRV of the non-
essential assets is the market value
less any prior liens and any selling
costs which may include such items as
taxes due, commissions and advertising
costs. The determination of NRV of
nonessential assets does not include a
deduction for carrying the property in
inventory. The market value of the
nonessential assets must be estimated
by a current appraisal in accordance
with § 761.7 of this title for real estate
property, and on Form 440–21, ‘‘Ap-
praisal of Chattel Property,’’ for chat-
tels. Borrowers who disagree with the
Agency’s appraisal may request a nego-
tiated appraisal or appeal in accord-
ance with § 1951.909(i) of this subpart.

(2) Eligibility. If the NRV of the non-
essential assets is sufficient to bring
the delinquent FLP account current,
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